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OVERVIEW OF DELIVERY OPTIONS - DRAFT
There are multiple ways in which public agencies and the private sector can build a project.
Below is an overview of the traditional and P3 delivery methods available to public agencies.

Traditional Method
Design-Bid-Build (DBB): The traditional method for public agencies stems from a
competitive process in which contractors take a completed set of construction documents
and provide a cost for construction, according to bids received from subcontractors for the
different building elements. More often than not, the lowest responsible bidder wins. This is
the traditional method with most public entities and has been known to give rise to
adversarial relationships among and between participants, resulting in financial change
orders that increase project costs.

Public Agency

Contractor

Architect/Engineer

Key Elements:
•
•
•
•
•
•
•
•
•
•

Traditional delivery method in which public agencies procure construction.
Project is designed by architect/engineer and produces construction documents and
public agency solicits bids based on construction documents.
Contractor reviews construction documents and submits bid.
Public agency accepts lowest responsive bid.
Well established and commonly understood contract law.
Contractor bid only to what is shown in the drawings and specifications.
Change orders are common occurrence.
Public agency is forced to act as intermediary between the architect/engineer and
developer/contractor.
Usually the longest delivery method.
Public agency assumes risk for errors, omissions, and change orders in the
construction documents.
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Delivery Options
State of Washington Alternative Public Works Contracting Procedures
RCW 39.10 authorizes Alternative Public Works Contracting Procedures and regulates

Design-Build (DB), Progressive-Design-Build (PDB), and General Contractor/Construction
Manager (GC/CM) for all public agencies in Washington State except the Washington State
Department of Transportation (WSDOT).
The Capital Projects Advisory Review Board (CPARB) was established by the Washington
State Legislature in 2005. CPARB reviews alternative public works procedures and projects
and provides guidance to state policymakers to enhance public works contracting methods.
The 2007 legislative session created the Project Review Committee (PRC) to work under
CPARB. The PRC is responsible to review and approve public body certification and project
approval applications for the utilization of DB, PDB, and GC/CM delivery methods of
construction.
DB & PDB are specifically authorized in RCWS 39.10.300, 39.10.320 and 39.10.330. State
law limits the use of the design-build for public work projects with a total cost over $2 million
(public agencies may use design-build for parking garages regardless of cost). DB and PDB
requires the public agency to determine one or more of the following:
•
•
•

Design-build is critical to developing a methodology for highly specialized
construction.
There are opportunities for greater innovation or efficiencies between the designer
and the builder.
There will be significant savings in project delivery time.

Subject to the process in RCW 39.10.270 or 39.10.280, public bodies may utilize the GC/CM
procedure for public works projects where at least one of the following is met:
•
•
•
•
•
•

Implementation of the project involves complex scheduling, phasing, or coordination.
The project involves construction at an occupied facility which must continue to
operate during construction.
The involvement of the general contractor/construction manager during the design
stage is critical to the success of the project.
The project encompasses a complex or technical work environment.
The project requires specialized work on a building that has historic significance; or
The project is, and the public body elects to procure the project as, a heavy civil
construction project.

The DB, PDB, and GC/CM delivery methods first require the public agency to provide its
qualifications, an organizational chart for the project, and resumes indicating the relevant
experience of individuals assigned to manage the job to the State’s PRC.
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The public agency’s project management team must be independent of the design-build team.
RCW 39.10.280(c) and (d) allow an public agency to engage a consultant to manage the
process.
Summary:
•
•
•
•
•

Authorized by state RCW 39.10.
First authorized in 1991.
RCW sunsets in 2021 if not re-authorized.
Public agencies must receive approval from the Capital Projects Advisory Review
Board Project Review Committee in order to deliver projects using alternative project
delivery.
Each delivery method has specific requirements that must be met.

Project Review Committee (PRC)
•

Members are 30 industry professionals appointed by the Capital Projects Advisory
Board (CPARB).

•

PRC alternative delivery project review process:
o
o
o
o

•

Project team submits and presents application to the PRC.
PRC reviews applications submitted and presentations made.
Determine if project meets requirements of RCW 39.10.
Determine if public body has necessary experience or qualified team of
consultants.

Application process takes about 45 – 60 days.
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Design- Build (DB) & Progressive Design Build (PDB).
The DB method provides value by integrating design with construction, providing a single
design-builder as the responsible entity, as opposed to the multiple contracts used in the
traditional DBB project delivery approach. DB allows public agencies to focus on what is
best for a particular project, whether it is the project approach provided by the designbuilder, qualifications, cost, or some combination. The design package is usually developed
based on parameters from the public agency, but typically without including the public
agency’s input in the design process. The method can be successful when it’s guaranteed a
project won’t change after the design-build entity is selected, but it can also be inefficient
and costly if the project scope changes.
To address these challenges, public agencies are turning to PDB. Using this method, the
public agency selects a team based on the qualifications of the DB team as opposed to
developing a design package, allowing the public agency to be more invested in the project
right away by being a part of the design process. There is still one contract, like in the
traditional DB approach, but the public agency has input in the design/pre-construction
phase and the ability to control crucial decisions of scope, schedule and cost. The term
progressive derives from the fact that scope and cost are agreed upon through a series of
steps taken jointly by the public agency and the design-build team rather than upfront when
the team is selected as in the traditional DB approach. PDB encourages heightened levels of
collaboration between the public agency, designer and builder as the design is developed in
a step-by-step progression collaboratively.

Public Agency

Contractor

Architect/Engineer

Note: Shown above is a common organizational relationship for a Progressive Design Build
(PDB) approach with a contractor led process. A developer can also lead the process with the
contractor providing support under the PDB approach. Under a Design Build approach, a
developer is usually not involved and depending on the needs of the design build project, it can
also be led by the architect/engineer.
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DB Key Elements
•
•
•
•
•

Public agency selects the contractor-led DB team based on qualifications, design
solution, and guaranteed cost proposal.
DB team finalizes design with public agency.
Off-ramp: the public agency can elect not to award the construction contract and take
the work out to bid.
DB team assumes risk for errors and omissions in the construction documents.
DB is more efficient, collaborative and promotes innovation in design process as
compared DBB.

PDB Key Elements
Same key elements as DB with some key differences:
•

•
•
•
•
•

Public agency selects contractor-led (or developer) DB team based primarily on
qualifications with no design or drawings provide up-front. The term progressive
derives from the fact that scope and cost are agreed upon through a series of steps
taken jointly by the public agency and the design-build team rather than upfront
when the team is selected as in the traditional DB approach.
Public agency has input on any preferred specialty contractors or use of local
expertise when project is awarded or during design.
DB team negotiates design and pre-development/construction services contract.
DB team works with public agency to develop program, design requirements and
refine cost and schedule expectations leading to either a fixed price or Guaranteed
Maximum Price (GMP).
DB team enters into design and construction contract with public agency based on
GMP.
Increased collaboration and flexibility over traditional DB delivery approach. The
public agency and the entire design-build team are all working together seamlessly
and making decisions based on the best interests of the project, and not solely what
was presented during the traditional DB process.

Finance and Operation Elements
DB & PDB delivery models can also include a finance and operations/maintenance element.
Design-Build-Finance or Progressive-Design-Build-Finance (DBF/PDBF) are set up when the
private partner or development team also provides the necessary up-front capital (via equity
and/or taxable debt financing) for the project and is generally repaid by the public agency
over time or with installments via taxes or fees. Design-Build-Finance-Operate-Maintain or
Progressive-Design-Build-Operate-Maintain (DBFOM/PDBFOM) are established when the
private partner also agrees to carry out the operations and maintenance responsibilities for
the project. These costs are also passed along to the public agency.
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General Contractor/Construction Manager (GC/CM)
Under the GC/CM method, the public agency contracts with an architect/engineer firm for
design, as is the case under the traditional method. During the design process, the owner
also retains the services of a GC/CM through a preconstruction services contract. The GC/CM
acts as the general contractor for the project, and the early procurement during the design
phase allows for the GC/CM to provide value engineering, constructability reviews, and cost
estimating services as the project is being designed. The GC/CM is selected based on best
value, including qualifications, experience, approach, and fees, but not based on a bid for
constructing the project. After the design has sufficiently progressed, the owner negotiates
a fixed price or Guaranteed Maximum Price (GMP) with the GC/CM.

Public Agency

Contractor

Architect/Engineer

Key Elements
•
•
•
•
•

Architect/Engineer is selected and does preliminary design work with public agency.
Contractor is selected based on qualifications and cost (early in design) and serves as
the general contractor for the project.
Contractor provides preconstruction services, which can include: Cost estimating,
design review, value analysis, constructability input, scheduling, and phasing.
Architect/engineer designs all aspects of the building and produces construction
documents, similar to design-bid-build.
GC/CM manages the bidding process:
•
•

•

Mechanical and electrical subcontractors can be selected based on
qualifications, similar to the GC/CM process ($3M minimum scope).
All other subcontractors are publicly bid by the GC/CM and are selected based
on lowest responsive bidder.

GC/CM negotiates fixed price or guaranteed maximum price (GMP) with public
agency and can self- perform up to 30% of the work.
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•
•
•

Off-ramp: the owner can elect not to award the construction contract and take the
work out to bid.
Public agency assumes risk for errors and omissions in the drawings, similar to
design-bid-build.
Requires greater involvement by public agency than DB and PDB delivery approaches.

IRS 63-20 Project Delivery
A tax exempt variation of the PDBFOM model is where a non-profit entity issues tax exempt
debt on behalf of the public agency and then contracts directly with the private development
team to design and build the project with the collaboration of the public agency. This
approach is a public-private development using a build-to-suit, lease-to-own delivery
method financed under what is called 63-20 tax-exempt debt. The 63-20 approach is named
after the IRS Revenue Ruling 63-20, which allows a non-profit to issue tax-exempt bonds on
behalf of local governments so long as those bond proceeds are used to construct capital
facilities for governmental use. A 63-20 delivery approach can be used when the public
entity own the property (utilizing the below Lease-Lease back statute) or if the non-profit
entity owns the property.
In a typical 63-20 delivery approach, a nonprofit facilitating entity enters into a lease and
development agreement with the public agency, under which the nonprofit is contractually
obligated to deliver the completed project to the public agency on time and within budget.
The nonprofit accomplishes this by contracting with the developer of the design build team,
who is similarly obligated to deliver the completed project to the nonprofit on time and
within budget for subsequent delivery to the public agency. The facility is financed through
tax exempt bonds that are issued by the nonprofit. The security for the financing is initially
the developers contractual obligation to deliver the project and, after successful project
completion, the public agency’s agreement to make lease payments on the completed project.
Under a 63-20 financing model, the nonprofit issues the full amount of bonds up front,
including estimated bond interest incurred during construction. When the bonds are paid
off, the building must be conveyed to the public agency. The public agency is not responsible
for any lease payments or construction costs until the project is completed and the facility is
ready for occupancy.
63-20s have been used by King County, the University of Washington, the State of
Washington, and some municipal governments to name a few. The City of Bothell built its
City Hall in 2015 with a 63-20 delivery approach. The City of Bothell cited the following
benefits for this approach:
•
•
•

Believed to produce a superior product at less cost (e.g., 15-25%) and in less time.
Facility is built based upon a guaranteed maximum price, severely limiting change
orders typically experienced with design-bid-build approach.
Construction risk is with development team.
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•

Delayed payment – In a typical design-bid-build process, the City would pay progress
payments to a contractor based upon completion of work. Under a 63-20 approach,
no lease payment is due until building is finished.

63-20s are complex and do require additional upfront involvement by the public agency with
additional legal fees and a fee for the non-profit to facilitate the process (e.g., 1 percent of the
total cost) than the other delivery methods. Additionally, financing costs are usually higher
(e.g., 5 to 20 basis points in today market) than what the public agency can obtain if it directly
issued its own tax exempt debt.
A significant advantage of 63-20 over the other delivery methods is it’s delivery approach
most closely mirrors the delivery and construction of facilities completed by the private
sector. DB/PDB and GC/CM all improve collaboration among the various parties, but are
also public led approaches requiring more public agency involvement. The public agency
may be unfamiliar with the delivery approach and the public agency’s decision timeframe is
typically slower than what is achieved by the private sector. The old adage that time is
money is especially relevant in the construction industry in which delays can and do lead to
more expensive construction. Additionally, the 63-20 PDB delivery approach does not
require any application or approval by the Project Review Committee of the State’s Capital
Project’s Advisory Review Board and the public agency has no contractual relationship with
the development team as the development contract is between the 63-20 non-profit entity
and the development team, further limiting the public entity’s risk for financial overruns.
Included in the Appendices is additional information about the 63-20 delivery approach
from the Public Facilities Group, and the National Development Counsel, two leading
practitioners and non-profit entities of the 63-20 Progressive Design Build for public entities.
Lease – Leaseback
Cities or towns can construct buildings for its use on city/town owned property by means of
a lease-leaseback transaction under RCW 35.42. This statute provides that the leaseback to
a city/town “Shall contain terms as agreed upon between the parties,” and sets forth four
required provisions at RCW 35.42.070(1)-(4):
1. No part of the cost of construction of the building shall ever be or become an
obligation of the city or town;
2. The city or town shall have a prior right to occupy any or all of the building upon
payment of rent as agreed upon by the parties, which rent shall not exceed prevailing
rates for comparable space;
3. During the time that all or any portion of the building is not required for occupancy
by the city or town, the lessee of the land may rent the unneeded portion to suitable
tenants approved by the city or town; and,
4. Upon the expiration of the lease, all city or town buildings and improvements on the
land shall become the property of the city.
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The city or town may exercise an option for an early buy-out of the lease. In addition to the
foregoing, the lease-leaseback statute requires that the lease arrangement be made
“pursuant to a call for bids upon terms most advantageous to the city - RCW 35.42.080.
Because this statutory language does not require that the lease arrangement be made with
the lowest responsible bidder, it expressly differs in this respect from the conventional
public bid process.
However, different than a project delivered under 63-20, construction costs and risk will fall
to the developer of the project who is responsible for any construction financing and
construction costs increases and overruns. The developer’s cost of equity and taxable
construction cost financing will be more expensive than what a public agency or 63-20 nonprofit entity can obtain with tax exempt financing.
The Lease-Leaseback statute only applies to cities and towns. Library Districts are not
included in the legislation.

Attached Reference Material
I.
II.
III.
IV.
V.

Design Build Institute of America: Progressive Design Build Primer.
Pacifica Law Group: Fifty Years of 63-20 Financing.
High Spitzer: Downtown Development and Redevelopment: Challenges and
Opportunities in Public/Private Partnerships.
Public Facilities Group: 8 Steps: 63-20 Progressive Design Build.
National Development Council (NDC): The American Model: Design and Delivery.
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Design-Build Procured with a Progressive Design & Price

A Design-Build Done RightTM Primer
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Progressive Design-build
Progressive Design-Build

Design-Build Procured with a Progressive Design & Price
A DESIGN-BUILD DONE RIGHT TM PRIMER

Background
Design-build has been used in the private sector for
decades, particularly in the industrial and process
industries (often known as EPC or engineeringprocurement-construction). In executing their designbuild projects, private sector owners typically contract
with their design-builders early in the project’s life. They
not only want to take full advantage of the designbuilder’s expertise, but also want to work collaboratively
with the design-builder to develop a design that meets
the project’s goals. Recognizing the benefits of having
the best team working on their behalf, private sector
owners typically select their design-builders primarily
on qualifications. While most private sector owners
ultimately expect their design-builders to provide price,
schedule and performance commitments, they defer
obtaining these commitments until after the design has
been sufficiently defined — enhancing the opportunity
for collaboration, teamwork and the likelihood of
project success. Once the parties have negotiated and
agreed upon the commercial terms of their relationship,

the owner can be more assured that the design-builder’s
commitments will be honored — the design-builder’s
continuum of involvement creates ownership and leads
to reliable commitments. The concept here is that the
design-builder helps create it and will therefore support
it. This effort essentially aligns expectations up front
before executing the work of design and construction,
thus significantly reducing the misaligned expectations
for scope, cost and schedule between the owner and
design-builder.
Although public sector owners have embraced designbuild since the late 1990s, they often approach their
design-build relationships differently than most private
sector owners. Public sector owners oftentimes require
that a final project price be established at the time
the design-builder is selected, demonstrating how
they will meet the owner’s requirements within the
established budget.

Design-Build Project Delivery
In reviewing this primer keep in mind that “project
delivery” is a comprehensive process including
planning, programming, design, construction
and consideration of operations and maintenance
required to execute and complete a building facility
or other type of project. When choosing design-build
project delivery, an owner can choose from among
various approaches for “procurement” and “contracting”
as outlined on page 5. Design-build utilizing a
“progressive” procurement and contracting approach is
the basis of this primer.
Regardless of the design-build approach selected,
industry studies have shown that projects delivered
through design-build perform far better in terms of cost,
quality and schedule than those using design-bid-build
and construction management at-risk. Throughout this
primer you’ll see reference to the term Design-Build
2

Done Right™. This refers to design-build performed
according to DBIA Best Practices, regardless of the
procurement or contract approach.

Photo credit: Veterans Memorial Bridge in Martin County, Florida
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What is Progressive Design-Build?
One application of design-build delivery is via a
stepped, or progressive process (commonly referred
to as Progressive Design-Build or PDB). PDB uses
a qualifications-based or best value selection,
followed by a process whereby the owner then
“progresses” towards a design and contract price
with the team (thus the term “Progressive”).
While procurement laws vary for public owners, some
have the flexibility to implement a PDB procurement
approach that essentially replicates that used by private
sector owners. PDB core features include the following:
l

l

l

The design-builder is retained by the owner early in
the life of the project and, in some cases, before the
design has been developed at all.
The design-builder is generally selected primarily,
if not exclusively, on qualifications and the designbuilder’s final project cost/price and schedule
commitment is not established as part of the selection
process.
The design-builder delivers the project in two distinct
phases with: (a) Phase One including budget level

design development, preconstruction services and the
negotiation of a firm contract price (either lump sum
or guaranteed maximum price) for Phase Two; and (b)
Phase Two including final design, construction and
commissioning.
Phase One Services are also called Preliminary or
Preconstruction Services. The design-builder first
collaborates with the owner and its consultants to create
or confirm the project’s basis of design, programming
requirements and then advances that design. Design
and other project decisions are based on cost, schedule,
quality, operability, life cycle and other considerations,
with the design-builder providing ongoing, transparent
cost estimates to ensure that the owner’s budgetary
requirements are being achieved. At the point in time
where the design has been advanced to an appropriate
level of definition that aligns with the owner’s
requirements, the design-builder will provide a formal
commercial proposal (including the overall contract
price) for Phase Two services. The proposal is often
established when the design is approximately 40 to 60
percent complete, but it can occur anytime (including as
3
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late as 90 to 100 percent design completion), depending
on the amount of control the owner desires to maintain
over the design definition.
Phase Two Services are also called Final Design and
Construction Services. Once the owner and designbuilder agree upon commercial terms (including the
project’s price and schedule), the design-builder will
complete the design and construction of the facility
in accordance with those commercial terms. The
design-builder will also be responsible for any testing,
commissioning, and other services that have been
agreed upon.

“bright line” between Phase One and Phase Two Services,
the pragmatics of expediting project schedules often
require that some Phase Two work be started before the
commercial proposal has been agreed upon. As a result,
many PDB projects allow the design-builder to proceed
on “early work” packages for discrete elements of the
physical work (e.g., procurement of long lead items,
demolition or site work) before Phase Two authorization.

If, for any reason, the parties cannot reach agreement
on the Phase Two commercial terms, then the owner
may consider an “off-ramp” option — where it can use
the design and move forward with the project through
another contract strategy.
As discussed more later, a PDB relationship can be
established with the parties entering into two separate
contracts for each phase of work or a single contract that
covers both phases. Also, while there appears to be a

Terminial 2, San Francisco International Airport

Why Would an Owner Choose PDB?
Owners with flexibility as it relates to procurement laws
may find the following value-added with PDB:
l

Streamlines and simplifies the procurement process,
which encourages competition and has a schedule
benefit to the project — benefiting both the owner
and the design-builder.

l

Enables the owner to provide substantial input on
the design and buyout decisions, as it collaborates
with design-builder during design development and
buyout (excluding key trade partners).

l

Lessens pressure from the owner in terms of the time
required to review and act upon design submittals, as
this is typically being done during Phase One, before
the contract’s commercial terms (including contract
price and schedule) have been guaranteed by the
design-builder.

l

Shortens the overall project schedule with a quicker
procurement process and opportunity to use early
work packages in phasing the work.

l

GMP offers the owner transparency into the designbuilder’s proposal cost (including the pricing for risk
and contingencies) and the ultimate cost for final
design and construction.
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l

Offers the owner an “off-ramp” should the owner fail to
accept the design-builder’s price or other commercial
terms.

l

Provides a collaborative way to establish “single point
of responsibility” and eliminate an owner’s Spearin
Doctrine liability risk.

While all the above attributes can be important, PDB is
an excellent option when an owner wants to use designbuild but remain actively involved in the design decisions.

“One application of design-build
delivery is via a stepped, or progressive
process (commonly referred to as
Progressive Design-Build or PDB). PDB
uses a qualifications-based or best value
selection, followed by a process whereby
the owner then ‘progresses’ towards a
contract price with the team (thus the
term ‘Progressive’).”

Progressive Design-Build

Potential Obstacles to PDB?
Despite the positive attributes, there are several reasons
that a public owner may not be interested in, or even
able to use, PDB. Among these reasons are the following:
l

l

Restrictive procurement regulations. If the public
authority has the ability to use qualifications-based
selection (QBS), PDB can be an optimal choice.
However, if the procurement regulations only allow
for the typical two-phase best value source selection
process, PDB may not be permissable.
Awarding without full competition on the overall
design-build contract price. PDB calls for the
owner to select the design-builder largely on the
basis of qualifications, without the benefit of price
competition on the overall design-build contract
price. Some owners find awarding a construction
contract without full price competition to be
politically impractical, and prefer to have price

factored into the selection process. They may also
feel uncomfortable in negotiating the commercial
terms of the arrangement.
l

Exercising the “off-ramp”. Owners may be
uncomfortable in exercising the “off-ramp” in
the event the parties cannot reach commercial
agreement on the design-builder’s proposal.

l

Subcontractor procurement challenges.
Procurement regulations may require subcontractors
to be procured competitively. This can limit
collaboration and deprive the project of valuable
subcontractor input during the design process.

l

Lack of interest in changing approaches. Owners
may feel that the best value design-build process
works well and that there is no reason to try
something different.

The PDB Procurement Process
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The PDB Procurement Process
As with any variation of design-build, when an owner
decides to use PDB, it should have a single fundamental
procurement objective — select the right team, using
a process that is as streamlined and simple as possible
based upon applicable regulations. Who is the right
team?
l

The team that will work well and collaboratively with
the owner.

l

The team that offers the best chance to meet the
owner’s project goals and required outcomes.

l

The team that the owner believes is trustworthy, fair,
qualified and transparent.

In accomplishing this objective, an owner will either use
pure QBS processes or best value selection processes,
typically by looking at what is prescribed by its
procurement regulations.
QBS is based solely on non-price selection factors,
such as qualifications and past performance of the
team members, key trade partners and key personnel,
project approach and creativity. No price information
is evaluated whatsoever. Under QBS, some owners
may ask for price information on items like the Phase
One compensation or the design-builder’s fee. This
information will be in a separate submission from the
qualifications/technical proposal, but unlike a best
value procurement, it will not be evaluated as part of
the selection process. Instead, the owner will open this
submission only after determining the winning designbuilder, and will use this information for negotiating the
contract with that design-build entity.

There are several procurement decisions an owner
needs to make, regardless of whether using QBS or best
value selection. One is whether to conduct a one-step
or two-step selection process. One-step can be quite
efficient for QBS, particularly if there is little technical
information being asked of the proposers. One-step
is not appropriate if the deliverables required from
proposers are substantial.
Two-step is more typical for QBS on complicated
projects or best value selection, as proposers will
be spending time and resources to respond with
more detailed technical proposals and owners must
thoroughly evaluate these proposals. The two-step
process contemplates the development of a shortlist
(typically the three most highly qualified teams), largely
based on corporate qualifications and past performance,
key trade partners and resumés of key personnel. The
second step contemplates the submission of technical
proposals, with the proposal focusing on what the
owner needs to meet its objective of selecting the right
team. Proprietary one-on-one meetings are often used
in two-step processes. It is an excellent way to have
confidential discussions about ideas developed by the
proposers and get a sense of how proposers interact
within their team, as well as with the owner’s team.
Whether the owner uses a one-step or two-step process,
there is a strong benefit in the owner conducting formal
interviews. After all, because the point of all integrated
design-build project delivery is to get the right team on
board, the owner should have an ability to assess how
that team presents itself.

Best value selection chooses the design-builder based
on both non-price and price factors. Because the entire
design-build contract price is not under consideration,
the types of price factors are limited — such as the
Phase One compensation and design-builder’s fee noted
above. Because these are relatively small dollar values
in relation to the ultimate design-build contract price,
the weighting for the price factors is generally quite low
(e.g., 5 to 20 percent or treated as a trade-off and not
weighted at all as with the federal model) in comparison
to the non-price factors.

Photo credit: Champion Petfoods Kentucky DogStar® Kitchens in Auburn, Kentucky
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Contract Issues Unique to PDB
There are some important differences with PDB
contracts. The first difference is the form of contract.
Some owners will start their contractual relationship
with the design-builder with a Phase One Agreement
which, as the name indicates, just covers the Phase
One Services. They find that this streamlines getting
the design-builder under contract. Such owners
are comfortable with developing and negotiating
another contract, for Phase Two Services, as part of the
commercial proposal process. Other owners prefer to
have a single design-build contract that addresses both
Phase One and Phase Two Services and is signed at
the start of their relationship with the design-builder.
Among other benefits, this approach can make it easier
to execute early work packages, as the terms and
conditions related to procurement and construction are
already covered by the contract. For example, DBIA’s
Document No. 545, Progressive Design-Build for Water/
Wastewater Projects, uses a single design-build contract
approach.
Regardless of which approach is used, the parties are
advised to focus on the preliminary services part of the
relationship, as elements of that work go to the heart
of the PDB relationship. Topics that are commonly
addressed include:
l

l

Scope of Phase One work, including cost
modeling. The contract (often through an exhibit)
will specifically state what work the design-builder
will perform for Phase One, including the extent and
frequency of cost estimating and modeling.
Ability of the design-builder to use and rely
upon owner-furnished information. Because
the design-builder is getting involved early in the
design process, there is a question as to how to
treat information obtained by the owner before
the design-builder was involved (like geotechnical
reports and technology decisions). Working
collaboratively, most owners and design-builders
make informed decisions about the cost-benefit of
having the design-builder validate previously done
studies and then treat findings appropriately in the
contract.

l

Early work packages. The contract should address
the processes for developing and authorizing
early work packages. This includes procuring
subcontractors, evaluating self-performance of the
design-builder and determining how to proceed if
the owner exercises the “off-ramp.”

l

Design-builder self-performance. The contract
will address the applicability of self-performance,
particularly in relation to subcontractor procurement
requirements.

l

Subcontractor and vendor procurement and their
involvement in Phase One. The contract should
address how (and when) subcontractors and vendors
will be procured and the owner’s role in that process.
This may be heavily influenced by statute. Likewise,
the parties need to address the role that these parties
may play in Phase One and how this relates, if at all,
to their involvement in Phase Two.

l

Commercial proposal. This important element of
Phase One should be thoroughly addressed in the
contract, particularly in terms of the form of the
proposal and information that the design-builder is
to submit.

l

Off-ramp. The option for an owner to consider an
“off-ramp” should be clearly addressed, including the
rights of the owner to use Phase One information
for subsequent procurements associated with the
project.

Finally, the parties need to determine the process for
obtaining performance and payment bonds from the
design-builder. Work and prices are being established
a number of different times — Phase One, early work
packages and Phase Two. Often the bond will be
provided once construction starts, although some
owners will require a bond at the contract inception
(Phase One) and have the penal sum increased as work
is added. Parties should consult with legal counsel and
bonding consultants on the best way to approach.
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Preparing to Implement PDB:
Helpful Tips
As with design-build, an owner should carefully consider
what it needs to make the PDB process successful. A few
suggestions are as follows:
1. Assess the appropriateness of PDB for the project.
Owners should gain a full understanding of PDB and
conduct a proactive/objective assessment of the
characteristics of its project and determine if PDB is
the appropriate delivery method for its project.
2. Understand procurement limitations. While some
public sector owners have a clear ability to use QBS,
most public sector owners are required to consider
price within the source selection process. Likewise,
many owners are required to comply with statutes
that address subcontractor procurement. It is critical
for the owner to fully appreciate its procurement
opportunities and limitations in formulating a
procurement plan, and engage experienced in-house
or outside legal counsel to facilitate.
3. Have a strong cost estimator on your design-build
team. Conceptual cost estimating is an important
and difficult skill. The owner needs to ensure that
the design-builder has competent resources in
this regard, allowing seamless evaluation of the

reasonableness of the design-builder’s cost modeling
and price proposal.
4. Make an early decision on subcontractor
procurement and design-builder selfperformance. These issues can be major factors in
determining whether organizations are interested
in competing. Moreover, if the owner decides that
it wants to have most, if not all, subcontractors
competitively procured, this issue could influence the
ability to obtain collaboration and design innovation,
given that subcontractors are often the repository of
such knowledge.
5. Ensure that your team is willing and able to
collaborate and trust. While any form of designbuild requires collaboration, flexibility and trust,
these factors are often the very essence of why an
owner has chosen PDB. The owner’s team members
should understand the importance of collaboration,
and senior management needs to ensure that
collaboration and integration is supported and
carried out throughout performance of the project
delivery process.

A Word About
Design-Build Done Right™
As discussed above, the principles of Design-Build Done
Right™ apply to all variations of design-build, including
PDB. PDB is another “tool in the toolbox” for owners, and,
consistent with Design-Build Done Right™ principles, the
owner needs to make an informed decision as to which
approach is most appropriate for its needs.

Design-Build Done Right™ teaming philosophies of
integration and collaboration, as well as environments
based on trust and flexibility — characterized by
integrity and honest communication and mutual
respect for and appreciation of diverse perspectives and
ideas, are also critical to design-build success.

Regardless of which approach is used, experience
shows that project success is predicated on the parties
using the principles expressed in Design-Build Done
Right™ such as: (a) selecting the most qualified team;
(b) letting the design-builder use its ingenuity and
experience to develop design solutions; (c) weighting
price significantly less important than non-price
factors; and (d) seeking best value solutions, such as
energy efficiency, durability, sustainability and ease of
maintenance.

Stated simply, if a project team can operate in accordance
with Design-Build Done Right™ values, there is a
significantly improved likelihood of superior project
outcomes under design-build of any variation, including
PDB.
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DBIA endorses all variations of design-build when
done according to best practices and not on a pure
low-bid basis. The approach selected depends on the
application and needs of the owner.

Progressive Design-Build

“DESIGN-BUILD DONE RIGHT™” AND CERTIFICATION
Certification provides the only measureable standard by which to judge an individual’s understanding of
"design-build done right.”
DBIA certification in design-build project delivery educates owners as well as designers and builders on teamcentered approaches to design and construction. Owners want successfully executed design-build projects
and are looking for a demonstration of both relevant continuing education and experience — both of which
can be gained through DBIA certification.

DBIA offers two types of Cer tification.
DESIGN-BUILD
PROFESSIONAL

Attaining the DBIATM requires from two to six years of hands-on
experience of pre and post-award design-build. Credential holders
who display “DBIA” after their names come from traditional design and
construction backgrounds; they are private or public sector architects,
engineers and construction professionals. Some attorneys and academic
practitioners who specialize in design and construction generally and
design-build specifically may also fulfill the DBIA™ requirements.
Unlike the DBIATM credential, obtaining the Assoc. DBIATM does not require
hands-on field experience. Instead, this credential is focused on three
key types of individuals who possess a different type of experience: (1)
pre-award professionals focusing on critical aspects of the design-build
process such as business development and acquisition/procurement;
(2) seasoned professionals who are new to design-build project delivery,
but not new to the design and construction industry; and (3) emerging
professionals such as recent college graduates with relevant educational
background in the AEC industry.

For more information, visit www.dbia.org/HFUDFSUJGJFE
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Additional Resources
DBIA Manual of Practice
DBIA Standard Form of Contracts
DBIA Universally Applicable Best Practices
DBIA Sector Specific Best Practices
Choosing A Project Delivery Method
DBIA Position Statements
...and much more
Can be found at dbia.org
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MISSION:
DBIA promotes the value of design-build project delivery and teaches the effective integration of design and
construction services to ensure success for owners and design and construction practitioners.

VISION:
DBIA will be the industry’s preeminent resource for leadership, education, objective expertise and best practices
for the successful integrated delivery of capital projects.

VALUES:
• Excellence in integrated design-build project delivery, producing high value outcomes.
• An environment of trust characterized by integrity and honest communication.
• Mutual respect for and appreciation of diverse perspectives and ideas.
• A commitment to innovation and creativity to drive quality, value and sustainability.
• Professionalism, fairness and the highest level of ethical behavior.
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Fifty Years of 63-20 Financing:
Revisiting an Alternative Development Tool
for Washington State Agencies and Municipalities
Introduction. Nonprofit corporations may issue tax-exempt bonds “on behalf” of state and
municipal entities by following the requirements outlined in Revenue Procedure 82-26 of the
U.S. Treasury (the “Revenue Procedure”). These bonds are commonly called “63-20 bonds”, a
reference to Revenue Ruling 63-20, which is an early ruling updated by the Revenue Procedure.
63-20 bonds have financed public buildings on behalf of Washington state agencies, counties,
and cities. Projects have included administrative, student housing, research and other facilities.
These entities have used 63-20 bonds to achieve capital project objectives, while preserving the
benefits of tax-exempt financing and maintaining governmental control of the facility.
Specifically, governmental entities have employed 63-20 bonds to shift construction and other
risks to a private development team and to have more flexibility (than may be available under
traditional public bidding requirements) to select a private development team well positioned
to assume these risks
Really an Alternative Development Tool. 63-20 bonds traditionally have been viewed as a taxexempt financing tool. That conventional analysis misses the point. 63-20 bonds do not offer
advantages from a narrow tax-exempt financing perspective. 1 The entities on whose behalf
these bonds are issued generally can access tax-exempt financing directly. 2 So the question
really is not whether 63-20 bonds can provide the benefit of tax-exempt financing, but whether
the structure can deliver other benefits by transferring the financing, development, and
potentially operation of the facility to a private development team managed by the nonprofit
issuer. In other words, 63-20 bonds should be considered an alternative development tool
rather than an alternative financing tool.
Overview of a Typical 63-20 Financing. In a typical 63-20 financing, a nonprofit corporation
issues bonds to finance the development of a facility “on behalf” of a state or municipal entity.
The bond proceeds are applied to pay for the acquisition, construction and equipping of the
facility. Under the Revenue Procedure, 63-20 bond proceeds must be used for the acquisition
1

Some of the early benefits of 63-20 financings are no longer applicable. Specifically, governmental entities may
not be able to use 63-20 financing to complete “off balance sheet” financings from an accounting and ratings
agency perspective.
2
There may be additional benefits to a state agency in entering into a financing lease rather than issuing state debt
to finance the facility. An obligation to pay rent, subject to appropriation, is not a debt of the state agency for the
purposes of constitutional and statutory limitations on state debt. In Department of Ecology v. State Finance
Committee, 116 Wn.2d 246, 804 P.2d 1241 (1991), the Washington Supreme Court held that a state financing lease
subject to appropriation did not constitute debt under Article VIII, Section 1 of the state constitution.

2

or construction of real or personal property, to fund a reasonably required reserve fund, and to
pay costs of issuance. Notably, proceeds may not be used for working capital.
The bonds are repaid from net revenues of the facility and, if the governmental entity is the
lessee of the facility, from lease payments sized to cover debt service on the bonds. Under the
Revenue Procedure, the governmental entity must have a beneficial interest in the nonprofit
corporation during the term of the bonds. There are a number of ways to meet this
requirement, including by providing the governmental entity with the right to obtain
unencumbered fee title to the project by defeasing the bonds and by providing the
governmental entity with the exclusive option to purchase the project in the event the
nonprofit defaults on its bond obligations. Under the Revenue Procedure, title to the property
must transfer to the governmental entity when the bonds are retired without consideration.3
Additional requirements apply to 63-20 bonds issued for refunding purposes including a
limitation on the circumstances under which 63-20 bonds can be advance refunded or the
maturity of the bonds extended.
Evaluating Potential Benefits. 63-20 bonds may make sense when a private approach to
developing a governmental facility is likely to provide significant benefits compared to a
traditional public approach. These benefits may be most apparent for facilities that:
•
•

•

Are time-sensitive, requiring for example an expedited schedule compared to a
traditional public work;
Are cost-sensitive or require price certainty for annual budgeting or other purposes
(that is, requiring a shift of all or a portion of the risk of project cost overruns from the
governmental entity to the nonprofit issuer and its private development team); or
Otherwise require specialized development skills, knowledge or approaches.

An analysis of the potential benefits of 63-20 bonds, therefore, should focus on challenges and
opportunities presented by the procurement, development and operation of a particular facility
and the ability of the nonprofit issuer, together with its development team, to address these
challenges and achieve these objectives.
Flexible Procurement. To this end, the nonprofit issuer may have more flexibility to assemble
the development team than is available under traditional public works procurement
approaches.

3

The Revenue Procedure further requires that the governmental entity adopt a resolution stating that it will
accept title to the property, and approving the nonprofit issuer and the bonds.

3

•

In AGO 2008 No. 10, the Washington Attorney General opined that a facility financed
through a properly structured 63-20 approach does not constitute a “public work”
subject to the competitive bidding requirements of chapter 39.04 RCW. The Attorney
General opinion noted that, “for purposes of determining whether a project is a ‘public
work,’ there are two factors to consider: (1) whether the project is executed at the cost
of the public entity; or (2) whether the project is subject to lien.” The operative factor in
determining whether a 63-20 project is a public work is whether the project is executed
at the cost of the governmental entity. 4 In a 63-20 financing, the facility may be
executed at the cost of the nonprofit issuer, rather than the governmental entity. The
nonprofit issuer funds the project with its own bond proceeds and, depending on the
terms of any lease between the nonprofit issuer and the governmental entity, may bear
all of the construction and completion risk.

•

Cities and certain counties have statutory authority to enter into lease financings under
chapter 35.42 RCW that, combined with 63-20 financing, can also result in a more
flexible procurement methodology. Under RCW 35.42.080, lease-financed projects may
be procured “upon terms most advantageous” to the city or county. Under this
authority the city or county can request proposals from nonprofit issuers and
development teams to finance a facility for lease to the city or county.

Summary. 63-20 financing may offer an opportunity to combine tax-exempt financing with a
private development approach to a public project. Marrying the public financing option with
the private development approach requires careful attention to the “deal” between the
governmental entity and the private development team. The deal will be reflected in the
terms of the lease or use agreement between the nonprofit issuer and the governmental entity,
and the terms of the development agreement between the nonprofit issuer and the developer.
These documents allocate the upsides and risks of procuring, financing, owning, designing,
constructing, operating, maintaining and equipping the facility, both in the ordinary course and
in extraordinary circumstances such as a force majeure event.
An optimal allocation of these responsibilities would assign each responsibility to the party best
able to manage the risk for the overall benefit of the project, would tie functions together
where synergies can be achieved (say, through a tightly integrated approach to design,
construction, operation and maintenance) and would create an alignment of incentives
4

Even if the project is not a “public work” subject to bidding requirements under chapter 39.04 RCW, prevailing
wage requirements will apply if 50% or more of the project will be acquired or leased by the governmental entity.
See RCW 39.04.260.
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between the governmental entity and private development team. Among the questions to
consider:
•
•

•

How will construction risk be allocated?
How will risk mitigation tools – including subordinated developer fees, builder’s risk
insurance, a guaranteed maximum price construction contract, liquidated damages and
developer guarantees – be used?
How will savings be rewarded and shared?

The process of negotiating the deal between the governmental entity and the private
development team can be instrumental in identifying potential upsides and risks on the frontend and in making a deliberate decision to accept or shift these upsides and risks.
In summary, 63-20 financings offer Washington state and municipal entities an alternative
development approach, and may be an option for projects that can benefit from a negotiated
transfer of financing, development and/or operational responsibility to the nonprofit issuer.
Questions and More Information. Please call any of our public finance or public-private
transaction attorneys if you have questions about 63-20 financings or the specific requirements
to be addressed. Contact information is provided below.
“Mac” McCullough
Deanna Gregory
Gerald B. Johnson
Faith Li Pettis
Stacey Lewis
Jay Reich
Jon Jurich

Edward.Mccullough@pacificalawgroup.com
Deanna.Gregory@pacificalawgroup.com
Gerry.Johnson@pacificalawgroup.com
Faith.Pettis@pacificalawgroup.com
Stacey.Lewis@pacificalawgroup.com
Jay.Reich@pacificalawgroup.com
Jon.Jurich@pacificalawgroup.com

206.245.1727
206.245.1716
206-245.1700
206.245.1715
206.245.1714
206.245.1723
206.245.1717

A Note: This publication is for informational purposes and does not provide legal advice. It is not
intended to be used or relied upon as legal advice in connection with any particular situation or facts.

ñ

Downtown Development and Redevelopment:
Chatlenges and Opportunities in "Public/Private Partnerships"
Washington State Association of Municipal Attorneys
Fall Conference, 2006
By Hugh D. Spitzer
Foster Pepper PLLC.
Local Government off,icials - both elected and staff - continue to ask about ways that
public and private sector cooperation might improve their downtown areas. But cooperative
ventures between public and private entities often face legal challenges that must be recognized
and overcome. This paper reviews aî afiay of legal const¡aints on public-private cooperative
mechanisms permitted under Washington law, and then suggests some approaches to making
public-private cooperation work effectively. As noted below under "Tips for Successful PublicPrivate Partnerships," the most important thing for public officials considering public-private
ventures is to know why they want to enter into a public-private venture, what the public will
gain from the arrangement and how the cooperative undertaking

rl

will

be carried out.

Constraints on Public-Private Arranqements

A

number

of

recurring legal constraints affect many public-private cooperative

arrangements. The key challenges are summarized below.
a

Statutory Constraints. Although cities have broad police powers and do not need
express authority to engage in activities to protect public health and safefy, other
governmental and proprietary activities require express or implied statutory authority.
Elected officials often assume that because a particular activity might be "good for the
city'' or "good for the public," there must be authority somewhere for the city to
undertake the activity. Yet on occasion the requisite authority simply does not exist. For
example, city officials are often eager to engage in economic development activities, but
statutory authority for city involvement in economic development is very weak.
RCW 35.21.703. Ports, in contrast, have express authority to develop industrial parks
and international trade centers, both good examples of public-private partnerships. RCW

53.08.020 and RCW 53.29.020. But cities have no such explicit powers. Therefore, it is
important to check for adequate statutory authority before proceeding with any specific
type of public-private cooperative arrangement.

,l

,*.Hugh Spitzer is a public finance lawyer at Foster Pepper PLLC and often represents local govemments in
turer$oVelÏrfir€ntal
and public-private contract negotiations. He is an Afhliate Professor at the University of
washington
School of law, where he teaches locaì govemment law and state constihrtional law. Portions of this
Paper'¡vs¡s presented
to a V/SAMA conference in2002.
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to be rented or sold for private use, the project does not

constitute public use.

96 Wn.2d at 627-28. Tlte LIlestlake case involved city condemnation of property
for a
private shopping mall to be located next to a public pârk and a museum.
In the earlier
Hogue case, the court refused to allow the Port of Seaitle to condemn property
in order to
assemble it and re-sell it for purely economic development purposes.
Clearly, the
Washington Supreme Court would have ruled differently tñan the'U.S. Srrpr.-.
Court in
Kelo v' New London, 125 S.Ct. 2655 (2005). The Washington Court provided
some
leeway in state v. Evans, t36wn.2d g11 (199g), where it held that
when a
condemnation of a full parcel of property was necessary for convention
center expansion,
the sale of air rights above the publicly-developed portion did not violate
the rule against
the exercise of eminent domain for private develoiment purposes. Note
also that in the
context of community renewal projects under Chapter jS.Af nCW, properties
may be
condemned in order to be assembled and resold to other private sector
å.uãlop.rr. Miller
v' Tacoma,6l Wn.2d 374 (1963). But there must be a true public-health-and-safety
basis
to a community renewal program in order to justi$r the use of eminent domain
in this

manner.
o

No Compromise of Police Powers. Governments cannot contract away their
regulatory
authority. See, e.g... Hudson county water co. v. Mccarter,20gu.s.i+q (rq0a).
For
example, no matter how cooperative a city is with a private entity,
the city iovernment
cannot agree to waive land use or other regulatory requirements or to
appiy-regulations
differently to a specific private party. This is often
iuzrling to businåss p"oil", who
sometimes assume that if they have a contract with "the City," that governmental
body
should be able to do anything to make the project work just ih" *uy"u
private .o*purry
would. At best, the city can attempt to sìreámline the regulatory pro".r, to move
a
project along - as long as the law continues to be applied coniistentþ.'

a

Labor and Civil Service. Union contracts and Civil Service practices may prevent
certain types of privatization or public-private cooperation. Cities
may find it difficult to

DO

transfer, to a private partner, goverïìmental activitiès that traditionally
been performed by

civil service employees. wash. Fed. of state Employees v. state, g6 wn.
App. 1 (lgg7).
Cities must also observe the traditional rule that èxisting bargaining
unit woik cannot be
contracted out in violation of the terms of a labor ugr.J*.tri
and Ihe contracting out of
bargaining work and other circumstances is still'subject to consultation
with union
representatives. Johansen v. D.S.H.^S., 9l Wn. epp. Zf Z jtglS).
a

,ù

Federal Tax Constraints. Federal tax law governing the tax
exemption on municipal
bonds place some constraints on the transfei of use
ãf bon¿-nnanced facilities to the
private sector. one set of rules governs "change
of use" from public to private pu{poses,
and such an action may_force the redemption oi
defeasance of bonds o, tih" application of
proceeds of a sale ofpublic property to public
uses in accordance with detailed IRS rules.
Treas' Regs. $$ r.r4l-2@) ui¿i. rut-ú. More
important are the..management contract,,
rules, which constrain the long-term lease
of public bond-financed propõty to the private
sector or entrusting such property to private
sector management õn â continuing basis.
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leases or management contracts
These fairly intricate rules govern both the length of such
partner can be compensated for its
and constrain the methods úy which the privatã sector
involvement in the project' Rev' Proc' 97-13'

Public-Private Mechanisms Under Washineton Law

still many useful tools
Despite the constitutional and statutory constraints, there are
in a cooperative
together
work
to
available to governments and private sector entities that desire
manner. Those include the following:

¡

(water and sewers) and
Developer Reimbursement Areas (Latecomers). RCW 35'91
to enter into an
RCW 35.72 (streets and roads). This statute authorizes a city
private entity
which
arrangement with the owner or developer of properby, under
-that
to the city,
over
handed
are
constructs public improvements with ltt o*tt funds and
easements. The improvements need to be consistent with city
together *ith uppropriate
'din".
the work is not done "at the cost of the city," it is not considered a
spãcificationr.
puuti" work subject to bidding. After a hearing, a reimbursement area is established, and
15 years must reimburse,
äny other prop"rty owner whã develops within that area within
through the city, the entity that originally constructed the improvements'

o

LID preformation Expense Reimbursements. RCW 35.43'184 allows a city to enter
into a contract with a property owner under which the private person carries out
be financed
may
engineering and other pielimináry activities for a_ proje.t th-at
-later
LID, the property
thrãugh a local improvåment district. If the city decides to form an

its assessment' This
owner is reimbursr¿ to, its early work or receives a credit against
engineering on
preliminary
mechanism permits the private sector to take the risk of
proceed, and does not
projects wheie the local g-ou.**"nt is not yet sure that it wishes to
desiretousepublicfundsforexploratoryengineeringwork.

o

agreements
l)eveloper Agreements. RCW 36.708.170-.210 authorizes development
typically
are
agreements
These
property.
between a corînty or city and the developer of
t.1'O
RCW
thought of in the context of the zoning and permit'p.o".", but
l]K
servlces'
p.ouId* thata"development agreement may obiigate aparty to fund orprovide
for significant
infrastructure, or other facilities," and this can provide the legat basiì
that a city or
public investments in infrastructure that will aid a private dev-elopment
countY sees as being beneficial.

o
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39'10 RCW
Design/Build and General Contractor Construction Manager' Chapter (and eatlier)
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is seen as reducing costs and bringing overall efficiency. The general
contractor/construction manager process permits the selection of a construction manager
that will oversee a complex project for the local government. There is public works
bidding for the major contracts on the job, but the construction manager guarantees a
maximum allowable construction cost. This is something like traditional public works
bidding, but provides more flexible delegation of management responsibilities to a skilled
private sector entity.
a

Water Quality Joint Development Act and Solid Waste Service Provider
Arrangements. Chapter 70.150 RCW (Water Quality Joint Development Act) and RCW
35.2I.156 (solid waste service contracts) establish similar processes under which cities
may contract with private entities for any of the design, construction, operation and./or
ownership of governmental facilities. These are true "public-private partnership"
stafutes. The solid waste statute is used frequently, but mosi local governmànt officiãls
are unaware of the flexibility permitted under the Water Quality Joint Development Act.
Both of these statutes allow for the facilities concerned to be designed and constructed
outside the traditional public works process, and/or fully operated and owned by the
private sector. The process is not available for construction of free standing solid waste
transfer stations.

o

Lease-Purchase Acquisition of Facilities. Chapter 35.42 RCW contains two separate
statutes that permit cities to acquire buildings and certain other facilities on a leasepurchase basis. These statutes are poorly drafted and difficult to use, but the bottom line
is that if a city already owns the parcel or property concerned, the "lessor" who develops
the building will have to be picked through a process that resembles public works
bidding. On the other hand, if the private sector entity owns the parcel of property
concerned, public works bidding is not required. The City can negotiate with the
property developer, who will undertake to build a facility with city specifîcations and rent
some or all of it to the City on a long-term basis. Under state law, if 50% or more of a
facility is constructed for lease to a govemmental entity, prevailing wage laws apply.
RCW 39.04.260. Sometimes the arrangements involve financing leases under which the
city builds equity as lease payments are made. In other instances, the parties arrange a
true lease under which the city retains an option to purchase later at fair market value.
The key to these lease-purchase anangements is that construction period risk falls on the
private developer who is responsible for cost oveffuns and for delivering a final product
consistent with city specifications. One of the best known (and financially most
successful) examples of this is the Pacific Place Garage in downtown Seattle, where the
City of Seattle lease-purchased an underground parking garage condominium unit that
was built as part of a major retail development on top of the garage. An excellent
(and approval) of that transaction is provided in an April 10, 1998, Attorney
1ummary
General's Memorandum from Mary Jo Diazto Jan Jutte of the State Auditor's Offlrce.

a

63'20 Financings. *63-20" projects are a vanation of the lease-purchase transaction
described above. IRS Revenue Ruling 63-20 allows nonprofit corpôrations to issue taxexempt bonds on behalf of governments so long as the bond proceeds are used to
construct capital facilities for governmental use. In a typical 63-20 transaction, the
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commonly advocated for utilities,

{\

for major transportation facilities (such as toll

highways) and parks..

Community Renewal. Substitute House Bill2357 (Chapter2l8, Laws

of

2002)
provided a comprehensive update and rewrite of Washington's 1950's-era urban renewal
law. The statute, at Chapter 35.81 RCW, is renamed the "Community Renewal Law,"
and a number of new tools are added to make redevelopment work more effectively on a
public-private cooperative basis. One of the most important aspects of this statute is a
change that allows community renewal agencies to purchase property within community
renewal areas with a specific developer in mind. The developer is selected through a
competitive process. One of the biggest problems with the old urban renewal law is that
the government agency was required to buy or condemn large pieces of land, not
knowing whether the private sector had any interest in purchasing the assembled parcels.
In several notable cases (e.g., Seattle's Yesler-Atlantic Urban Renewal Project) large
blocks of land lay undeveloped for decades. The revised statute permits cities, through
their community renewal agencies, to work closely with the private sector in the
redevelopment of blighted areas. Note that the purchase of property for resale to a preselected developer may be upheld by the courts only in the context of activities to remove
blight that presents a true hazard to public health and safety. (See, the discussion of
Lassila v. lilenatchee, Miller v. Tacoma and In re Seattle, above.) The new community
renewal statute also makes it easier, in the context of community renewal projects for
governments to make loans and payments to private sector businesses to encourage them
to stay or relocate in formerly blighted areas. Housing authorities may serve as
community renewal agencies with the fuIl array of powers granted to other community
renewal agencies. And cities may provide technical assistance and job retention funds to
assist businesses in designated community renewal areas.

a

f)l

Tips for Successful Public-Private Partnerships
Given the array of possible public-private cooperative arrangements and the equally large
number of constraints, some words to the wise may be in order.
a

Know What You Want to Doo and Why. There are a bewildering array of types of
public-private partnerships. Elected officials often talk about "pnvatizing" government
operations or "cooperating" with the private sector without being clear in their own
minds just what type of arangement they want, or why. Before seeking private sector
help or involvement, think through the purpose of the arrangement, the variety of choices
and zero in on the approach that you think most likely to succeed.

a

Don't Always Assume the Private Sector is More Cost-Effective. It is often assumed
that the private sector is more efficient than the public sector, and this assumption is
taken as a verity by many in the construction field. However, the empirical research to
support this assumption is not as complete as one would like. It is worth taking the time
to carefully think through the allocation of public and private tasks to make sure that a
proposed arrangement will work as well as possible in each circumstance. Interestingly,
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fully draft the contract or lease it plans to enter into with a prospective partner. Then,
p.opor.., should be required to àccept the proposed contract or to propose explicit

proposer should
alternative language. However, if alternative language is proposed, the
if it were to go
receive
be required to state the increase in compensation that it would
along with the original public-proposed language. That way, the public body can
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public-private projects can be very successful, but it is always important to think through
to
why the public entity d"rir.r to work with the private sector, to identifu the desired outcomes,
land
legal
the
of
aware
selåct thl public-prívate cooperative mechanism carefully and to be
real success.
mines that;till exiit. If tho.*ìhingr are carefully kept in mind, a project can be a
1

I

i
i
I

0

I
s03t686t.2

9

FoSTER PEPPER,,..

8 STEPS:

63-20 PROGRESSIVE DESIGN BUILD
Public Facilities Group (PFG) is a nationally recognized not-for-profit organization that works to
maximize public sector benefits when using Public-Private Partnerships (P3). We encourage the
use of the 63-20 Progressive Design Build (63-20 PDB) approach for delivering public
infrastructure projects.
A 63-20 PDB blends tax-exempt financing (typically 63-20 lease revenue bonds) incurred by a
single-member not-for-profit special purpose entity (SPE) with private project development and
delivery. It also encourages the use of private facility management and maintenance in order to
maximize the public sector’s benefit and minimize costs. It offers private guarantees of both cost
and schedule, transparent and predictable rent payments, and it includes built-in safeguards
which allow the public to secure ultimate project control if desired.

(206) 849-6260 | 1414 Fourth Avenue, Seattle, WA 98101 | publicfaclitiesgroup.org

Step 1: Selecting the Not-for-Profit Partner

Public
Agency

RFQ/RFP

Public Facilities
Group

Selection of the not-for-profit partner is typically done through a RFQ and should be governed by local
procurement requirements. The use of a RFP process may not always be necessary since the not-for-profit
has no direct contractual relationship with the public agency until the project is designed, the lease
agreement has been signed, and the bonds have been issued.
The not-for-profit partner is tasked with creating and staffing a single member not-for-profit special
purpose entity (SPE). The SPE will incur the project’s debt through a 63-20 or a 501(c)(3) bond sale. In
addition to borrowing the bond proceeds, the SPE will own the facility on behalf of the public agency during
the term of the debt, and it will manage the asset until the debt is retired. At debt retirement, ownership of
the project will transfer to the public agency at no cost and without encumbrance. The not–for-profit
partner must have skills and experience in:
•
•
•
•

Bond finance
Structuring and overseeing complex real estate development
Tax-exempt bonds and bond compliance
Asset management

The not-for-profit earns a small fee paid from bond proceeds for its work. It is not paid a consulting fee by
the public agency.

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Step 2: Selecting the Private Development Team

Public Facilities
Group

Public
Agency
RFQ/RFP

Architect

Developer
Development Team

General
Contractor

A RFQ / RFP process is commonly used to select the best team for each project. The purpose of the RFQ is
to reduce the candidate pool to the 3 or 4 teams most qualified to move forward to the more detailed RFP.
The RFP:
•
•
•

•

•

Specifies the team members and identifies the individuals within each specific team member to be
assigned to the project along with that individual’s level of experience with similar projects.
Inquires how the proposed teams will create the greatest public value.
Requires the teams to bid all soft costs, including all team fees and overhead costs, and to size all
needed contingencies. These bids are based on an estimated per square foot hard cost and will be
adjusted if the final design results in a higher or lower hard cost.
Includes two contracts: A Predevelopment Agreement to address the design and pricing phase of the
project and a Development Agreement that obligates the Team to guarantee both the final price and
the timeline once the design and costs are established. The RFP asks the Development Team to
comment on and accept these agreements.
Asks for financial information from all team members.

The RFP does not ask for renderings. Renderings provided in RFPs have little relationship to the final
project design and too often become a distraction for the selection committee.

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Step 3: Design and Predevelopment
Public
Agency

Developer

Public Facilities
Group

Development Team

Architect
General
Contractor

Using the Pre-Development Agreement from the RFP, the public agency can either contract directly with
the development team or indirectly with the development team through the SPE. It is in this predevelopment period that the building will be designed and priced to meet both the public agency’s
occupancy needs and its cost constraints. In responding to the RFP, teams are required to provide detailed
costs and a timeline for their pre-development services. The goal of the pre-development phase is
threefold:
•
•
•

To advance the design of the facility to a stage where the public agency can both approve the design
and accept its cost. This normally occurs either during or at completion of Design Development.
To establish the developer’s guaranteed price (the GMP - Guaranteed Maximum Price).
To complete all project entitlements.

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Step 4: Financing Contracts and Bond Sale
Public
Agency

Developer

Public Facilities
Group
Special
Purpose
Entity
Development Team

Architect

General
Contractor

Simultaneously with pre-development, the finance team works on the financing documents. The finance
team includes the public agency and its counsel, the SPE and its counsel, the developer and its counsel, the
underwriter and its counsel, the bond counsel, and the bond trustee. The financing documents include the
ground and facility leases, the final development agreement, the architect agreement, the general
construction contract, other construction documents, the preliminary official statement, the official
statement, the indenture of trust, the bond purchase agreement, and all other related closing documents.
Once the Developer has completed sufficient design work to produce a GMP, has secured all of the necessary
entitlements, and when the SPE and the public agency have finalized the leases and finance documents, the
bonds can be priced and the Bond Purchase Agreement can be signed by the SPE and the underwriter.
The actual bond closing occurs two to three weeks following pricing which is when all leases, contracts and
finance documents will be signed. The bonds will be funded and the SPE will give the developer a notice to
proceed.

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Step 5 & 6: Construction and Construction
Completion
Public
Agency

Public Facilities
Group

Lease

Special
Purpose
Entity

Developer

Development Team

Architect

General
Contractor
Sub Contractors

Construction

The Developer is responsible for overseeing
construction. It is the Developer that guarantees
the project will be built according to the plans and
specifications and will be completed at or below
the Guaranteed Maximum Price. The SPE then
contracts with an independent construction
inspector to verify that the project budget remains
“in balance” and that there are sufficient funds to
complete construction. If the project is ever “out
of balance”, the Developer is required to
contribute sufficient funds to return it to balance.

Construction Completion

When the project is finished a Certificate of
Completion will be issued. At this time the leases
will become effective, rent will commence and the
public agency can take occupancy. Once the all
items on the punch list have been completed and
the facility has been inspected and approved by
the public agency and the SPE, then a notice of
Final Acceptance will be issued by the SPE. All
construction retainage will be released upon final
acceptance. If there are project savings, the
agreed upon percentage of those savings will be
awarded to the development team.

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Step 7: Operations and Maintenance and O&M
Renewal
Public
Agency

Lease

Public Facilities
Group

Special
Purpose
Entity

Private Property
Management
Operations and Maintenance (O&M)

During the latter half of construction, the SPE along with the public agency will issue a RFP for property
management services. The selected property manager will be responsible for operating and maintaining the
building. The public agency will specify its desired level of property management services in the RFP. The
SPE, together with the public agency, will evaluate and select a property manager. Once the selection is
made, the SPE will negotiate and enter into the property management agreement.

O&M Renewal

The Private Management Agreements are normally 3 to 5 years in term and will be renewed or rebid
depending on the efficiency and quality of the services provided. This is standard practice in the operations
and maintenance of privately developed and privately used facilities and is appropriately applied in a 63-20
Progressive Design-Build.
The Benefits to this approach over standard DBFOM operations and management agreements:

•
•
•
•
•

Short term O&M is consistent with tax exempt finance rules
Shorter term and renegotiations keeps pricing competitive
Fluctuations in market costs are incorporated into the operations and management over the long term
The risk of losing the contract keeps the private O&M team motivated to perform
Public Agency has more control over the management of their building

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

Unique Public Safeguards
Public
Agency

Lease

Special
Purpose
Entity

Our approach to a 63-20 Progressive DesignBuild grants the public agency the right to replace
PFG as the sole member of the SPE and thereby
take control of the SPE. This right can be
exercised at any time the public agency needs or
desires to do so.

Private Property
Management

Step 8: Transfer of Ownership
Public Agency

Ownership

The public agency has the right to retire the
project’s debt at any time, either through bond
refinancing or bond defeasance. When the debt is
retired the project’s fee title transfers from the
SPE to the public agency at no cost and without
encumbrance.

Facility

1414 Fourth Avenue, Seattle WA 98101 |
www.publicfacilitiesgroup.org | © 2019 Public Facilities Group

The American Model™: Design and Delivery

The American Model ™: Our Approach to Public-Private Partnerships
The definition of Public-Private-Partnership runs the gamut from privatization of public assets to public assistance (i.e.
Subsidies) of private development. There is potential for a symbiotic relationship between the public and private sectors,
a partnership based on fair allocation of risks and rewards coupled with a balanced assignment of tasks to those best
equipped to accomplish them. In our experience, the proper balance and alignment of these activities differs in every
project. With few exceptions, there are two general rules that should be considered in structuring a fair public-private
partnership:

1 - Public debt structures are less costly than private debt structures
Tax-exempt debt is less costly than taxable debt. Tax-exempt debt operates on a
longer term, has a fixed rate and a low cost. Frequently, it provides 100% of the
financing needs of a project and alleviates the need for costly equity.
Taxable debt usually requires that a portion of the project be funded with equity.
Equity is much more costly than either tax-exempt or taxable debt and can
dramatically increase a project’s total cost. Public facilities do not have market rate
tenants to pay the higher returns that financing with equity demands. Thus, public
debt structures are nearly always better suited for public facilities.

2 - Private development is more efficient than the public development
process
For more information on NDC HEDC Public-Private Partnerships please visit our
website at www.ndcppp.org

NDConline.org
Headquarters
24 Whitehall Street, Suite 710
New York, NY 10004
(212) 682-1106

Washington, DC Office
1100 H Street NW, Suite 1200
Washington, D.C 20005
(202) 400-3680

Seattle Office
1218 Third Ave, Suite 1403
Seattle, WA 98101
(206) 254-2800

Unlike roads or sidewalks, city halls or municipal office building projects are
undertaken once every few decades. When it comes time for a public entity to
embark on a construction project, it is generally as concerned with consensus,
procedure, and public perception as it is with outcome. In the private sector
such concerns, while not totally absent, are clearly secondary to the primary
goal of a cost efficient project delivery. In order to accomplish this goal, the
private sector focuses on an achievable task and must efficiently accomplish
that task.

American Model ™
Over $2.5 Billion in Total
Development
37 Projects Across the
Country
Every Project Completed
on Time and On Budget
26 Years of Experience
3.4 million Square Feet
of Usable Development
Space

© 2016 National Development Council
© 2016 National Development Council

How can we use the
advantages of
The American Model™?

UW Medicine South
Lake Union Biomedical
Facility Phase 3

NDC’s approach to public-private partnerships blends
tax-exempt debt with private development expertise.
To do so we set up a not-for-profit owner/issuer of taxexempt bonds, hire a private developer, architect and
general contractor and charge them with developing the
facility. This development team is under contract to take
construction and delivery risk. They are given the tools
to do so, including incentives to build efficiently and to
strict quality standards.
After construction is complete, the facility is leased to the
governmental client and then transferred to the client
at no cost when the debt is retired. Rent, dictated by
the lease, is set at the debt service plus operating costs.
There is no operating profit nor disposition profit since
the development team is not required to bring equity to
the structure or take on operating risk. The development
team earns a development fee commensurate with the
development risk they take on and nothing more.

Our Projects
Our portfolio of almost 40 buildings meets a broad range of needs and includes government office buildings,
biomedical research facilities, student housing, medical facilities, laboratory space, parking facilities, city halls,
data centers, and infrastructure projects.
Center for Urban Waters,
City of Tacoma, WA

Yonkers Public Library,
City of Yonkers, NY

Five Steps
Step 1: Selection of the not-for-profit
It is critical to select a not-for-profit with the skills and experience necessary to oversee a complex real estate
project and to issue debt and be responsible for tax-exempt bond compliance. The not-for-profit should not be
paid directly by the governmental client. Their duties are to finance and own the facility and they should receive
a small fee of the bond proceeds. Even though the not-for-profit is selected by the governmental client, they issue
and own the bonds and so their fee is a project cost not a consultant cost.
How the not-for-profit is selected should be governed by local requirements. It is most often done by RFQ, but
this may not be necessary since there is no contractual relationship with the local government until the facility is
designed and the government signs a lease.
Step 2: Selection of the Development Team
The development team consists of a Developer, General Contractor and an Architect. The selection process
involves an RFQ, followed by an RFP. The RFQ process asks for team members, their qualifications, and their
experience. It does not ask for design concepts or costs. Its goal is to select the 2 or 3 (never more) most qualified
teams to do the job.
The RFP process should be more refined, however, it is still designed to elicit information on just 5 basic issues.
1. Who will work on the project and what is their experience?
2. Why the proposed team is the best choice and what ideas do they have to create value?
3. The RFP provides the not-for-profit’s Development Agreement that obligates the team
to deliver the project on budget and on schedule and asks if they will accept it.
4. Asks the team to provide an estimated hard cost per square foot budget and to bid all
fees and soft costs.
5. It asks for financial information.
The RFP process does not ask for design! Too often, selection committees are distracted by concept drawings
that will have little relationship to the final design and neglect the more important selection criteria. Design
comes in the Pre-development step.
Step 3: Pre-Development
The governmental agency contracts for pre-development services through the not-for-profit or directly with the
development team. If contracted through the not-for-profit, this is the first contract between the not-for-profit
and the governmental agency. This contract covers out of pocket costs. It does not include profit. Its goal is to
fund the design and entitlement work to the point of establishing a Guaranteed Maximum Price. It should not
include full costs because it is important that the team design to the governmental agency’s wants and to its cost
parameters.
Step 4: Contracts
During the later stages of Pre-Development, the financing team, which includes the not-for-profit, the underwriter,
underwriter’s council, bond counsel, trustee, and governmental entity (tenant), drafts the financing documents,
the lease and other real estate documents.
Step 5: Bond Sale, Construction Occupancy and Management
Once built, the facility is owned by the not-for-profit and leased to the government at cost. Whenever the debt is
retired, the facility is transferred to the governmental tenant at no cost.
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